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1.0

Introduction and background

This document sets out the written reasons for my determination of the existence and capacity
of in a deemed permit under the Agricultural Operation Practices Act. The subject of the
determination is a dairy operation located at NW 25-9-26 W4M (this section will be referred to
as “the site”). The site is in the Municipal District (M.D.) of Willow Creek, approximately 4
kilometers north of the Town of Fort Macleod on the east side of secondary highway 811. The
process of ascertaining livestock capacity and/or livestock type under a deemed permit is known
commonly as a “grandfathering” determination.
On November 10, 2020, Conrad and Rhonda Van Hierden of HillTop Dairy Ltd. (HillTop Dairy)
contacted the Natural Resources Conservation Board (NRCB) and requested that the NRCB
conduct a grandfathering determination for his dairy confined feeding operation (CFO). The
CFO operates under the corporate name of HillTop Dairy Ltd. and the land is currently owned
jointly by Conrad and Rhonda Van Hierden.
The confined feeding operation (CFO) holds Development Permit #28-96 issued by the M.D. of
Willow Creek on April 12, 1996. Development Permit #28-96 authorized the construction of an
additional cement silage pit in conjunction of an existing dairy operation, with no change to
animal numbers. (Appendix “A” is Development Permit #28-96).
Under section 18.1(1)(b) of the Agricultural Operation Practices Act (AOPA), the owner or
operator of a confined feeding operation that existed on January 1, 2002 with respect to which a
development permit was issued, with that development permit in effect on January 1, 2002, is
deemed to have been issued a permit under AOPA. The capacity allowed by a deemed permit
is the capacity authorized by the development permit. If not authorized by the permit , it is the
capacity of the enclosures to confine livestock on January 1, 2002 – section 18.1(2)(b) of AOPA.
In this case, the development permit authorized part of the CFO construction, and
acknowledged the CFO was a dairy, but did not specify the animal numbers. Therefore, it is
necessary for me to determine:
1.
2.
3.
4.
5.

Was there a “CFO” on this site on January 1, 2002?
If so, was it above the permitting thresholds under AOPA on January 1, 2002?
If so, what was the footprint on January 1, 2002? What were the structures on January
1, 2002?
What was the capacity of the structures to confine livestock on January 1, 2002?
Is the claimed capacity within a reasonable range of what was likely being confined and
fed on January 1, 2002?

On November 10, 2020 HillTop Dairy Ltd. requested in writing: “HillTop Dairy would like to apply
for a grandfather of NRCB registration for our Dairy which we built in 1981.” (see Appendix “B”).
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2.0

Context and process

2.1

Legal context

Under section 18.1 of the Agricultural Operation Practices Act (AOPA), the owner or operator of
a “confined feeding operation” that existed on January 1, 2002 with respect to which a
development permit was in effect on January 1, 2002 is deemed to have been issued a permit
under AOPA. The capacity allowed by the deemed permit is that authorized by the development
permit, or if the capacity was not authorized, the capacity of the enclosures to confine livestock
on January 1, 2002.
In AOPA, “confined feeding operation” is a defined term in section 1(b.6):
“confined feeding operation” means fenced or enclosed land or buildings where
livestock are confined for the purpose of growing, sustaining, finishing or
breeding by means other than grazing and any other building or structure directly
related to that purpose but does not include ... livestock seasonal feeding and
bedding sites....
On June 20, 2017, the Administrative Procedures Regulation under AOPA came into force,
including section 11 governing deemed permit investigations. Section 11(1) of the Regulation
states that:
11(1) At the request of an owner or operator for a determination related to a deemed
permit under section 18.1 of the Act, or in response to a complaint where a
determination of the terms or conditions or existence of a deemed permit is required, an
inspector shall conduct an investigation to determine the capacity of a confined feeding
operation or manure storage facility
(a) that was in place on January 1, 2002, or
(b) that was constructed pursuant to a development permit issued before
January 1, 2002.
(see NRCB Operational Policy 2016-6 Public Notice on Grandfathering Decisions at part 2.1).
In this case, the owner or operator of the CFO has requested the determination. The NRCB has
systematized grandfathering decisions by adopting processes set out in section 11 of the
Adminstrative Procedures Regulations under AOPA and through these two policies.
1.
2.

Operational Policy 2016-5: Determining Deemed Capacity for Grandfathered Confined
Feeding Operations; and
Operational Policy 2016-6: Public Notice for Grandfathering Decisions.

Together, these two policies and the new Administrative Procedure Regulations provide the
framework to establish the facts and the scope of the grandfathering determination process.
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NRCB Operational Policy 2016-6: Public Notice for Grandfathering Decisions (updated April 23,
2018) at part 2.2, interprets the term “capacity” as referring to the number and type of livestock.

2.2

Standard of proof

Section 11 of the Administrative Procedures Regulation under AOPA states that an inspector
shall conduct an investigation to determine capacity of a CFO in place on January 1, 2002.
Grandfathering determinations require findings of fact. Whether a CFO existed on January 1,
2002, above threshold, is a question of fact. Similarly, what category and type of livestock, and
the capacity, the CFO was feeding on January 1, 2002 are also questions of fact.
If not otherwise specified in legislation, the standard of proof in a civil administrative proceeding
like this is a “balance of probabilities”—that is, whether a relevant fact is more likely than not to
be true.

2.3

Grandfathering process

One of the ways to hold a deemed permit under AOPA is for an operation to have been issued a
development permit that was in effect on January 1, 2002. In the case of this operation,
Development Permit #28-96 authorizes a cement silage pit at an existing dairy operation. This
development permit does not, however, recognize or allow construction of other facilities at the
operation. It also does not specify the number of dairy livestock allowed at the operation, and
whether or not that included dries and replacements.
Consistent with the plain text of section 18.1 of AOPA, the investigation focuses on facts as they
existed on the precise grandfathering date of January 1, 2002. However, I generally sought
evidence relating to the operation between 2000 and 2004. Considering the operation for at
least two years before and two years past the January 1, 2002 grandfathering date seemed
useful because witnesses might not remember what occurred on the exact date of January 1,
2002. Also, considering how an operation functioned over a range of dates might shed
additional light on how the operation functioned on a given day within that range.
In addition, the NRCB generally uses a pragmatic and flexible approach toward applying the
January 1, 2002 grandfathering date. This approach is reasonable because a more rigid or
stricter application of the January 1, 2002 grandfathering date could lead to unfair results if, for
example, an operation happened to have emptied its enclosures on January 1, 2002, or was
half-way through rebuilding or constructing the enclosures on that date, or had shut down
temporarily due to short-term market crises. Thus, the 2000 to 2004 range was meant to
generate sufficient evidence to apply this pragmatic and flexible approach.
The 2000 to 2004 date range will hereinafter be referred to as the “grandfathering period.” This
term is simply for ease of reference; it is not meant to re-write or re-define the January 1, 2002
date in section 18.1 of AOPA.
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2.4

Waiver of notice for indoor operation

Ordinarily, notice of a deemed permit determination is given to those parties who would be
entitled to notice under AOPA for a new confined feeding operation with the same capacity as
what the operator is claiming as deemed. However, section 11(3) of the Administrative
Procedures Regulation allows an approval officer the discretion to waive that notice for an
indoor confined feeding operation if the inspector finds that the livestock type and capacity of
the structures can be reliably determined by viewing historical aerial photographs and owner or
operator records.
11(3) An approval officer may waive the notice for indoor confined feeding
operations if the inspector finds that the livestock type and the capacity of the
structures can be reliably determined by viewing historical aerial photographs
and owner or operator records.
In my capacity as an approval officer, I waived the notice of deemed permit determination in this
case. This is because I have sufficient information through aerial photographs, correspondence
with HillTop Dairy, an onsite inspection and records so that both the capacity of the structures
and the type of livestock that was confined can be reliably determined. An historical farm photo
from 1995 (Appendix “C”) provided by HillTop Dairy shows the footprint and facilties of the dairy
in 1995. These include the dairy barn, silage pit, outside corrals, hay storage shed and the
earthen liquid manure storage.
HillTop Dairy also provided imagery from 2013 and 2020 (Appendix “D” & “E”). That imagery
shows the original dairy barn, silage pit, outside pens with shelters, hay storage shed same as
in the 1995 photo. The 2020 photo also shows two additions to the original dairy barn on the
west end. One addition is on the southside and the second on the northside. According to
HillTop Dairy the southside addition was completed in 2015. Hexagon Valtus imagery for 2002
(Appendix “F”) does not show the northside addition. Hexagon Valtus imagery for 2009
(Appendix “G”) does show the northside addition. HillTop Dairy in their grandfathering request
letter stated: “In 2015 we took down the original milk tank room and renovated this into a new
equipment room, office and cow maturity area”. Also in that request letter HillTop Dairy states:
“We extended the dairy barn length and herd size in 1995 when we moved from 100 cows to
180.”

3.0

Evidence

3.1

Information from HillTop Dairy

The Van Hierdens wrote, in their letter of November 10, 2020 (Appendix “B”), that they built their
dairy in 1981. They have been the owners and operators of the operation since then. They
started with 100 cows in 1981 and also had 60 to 90 beef cattle at that time. In 1995, they
increased their herd size from 100 to 180 cows and also extended the length of the dairy barn.
They do not have beef cattle at this operation any longer.
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HillTop Dairy also supplied historical aerial photographs for the years 1995 (Appendix “C”), 2013
(Appendix “D”) and a 2020 photo (Appendix “E”)
During my site inspection on December 21, 2020 HillTop Dairy stated the free stall portion of the
barn has not changed since before 2002.

3.2

Information from municipality

Under the Part 2 Matters Regulation under AOPA, the municipality where the CFO is located is
an affected party (see section 5 of the regulation). As such, M.D. of Willow Creek is an affected
party and is also a directly affected party in this deemed permit determination, as they would be
if this were an application for a registration of 180 milking cows today (see section 21(2) of
AOPA).
On April 12, 1996, the M.D. Willow Creek issued a notice of approval for a development to
“construct additional 45 ft. x 100 ft. cement silage pit in conjunction with existing dairy operation,
with no change to the number of animals.”
On June 3, 2021 the M.D. of Willow Creek responsed by email to my request for additional
information. In that email the county indicated they have development permit #28-96 (referred to
above) but no other permits for a dairy operation.

3.3

Affected persons and directly affected parties

Section 11(5) of the Administrative Procedures Regulation under AOPA requires that an
inspector’s decision report on a grandfathered (deemed) permit determination include reasons
on whether affected persons that made a submission are directly affected parties.
In this case, as there was no public notice, the only affected person in this determination is the
municipality in which the operation is located (M.D. Willow Creek).
Under section 19(6) of AOPA, the applicant for an approval and municipalities that are “affected
persons” are automatically directed affected parties. I have applied the same rationality to this
deemed permit determination.
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4.0

Findings

4.1

Existence of a CFO on January 1, 2002

In my opinion, a “confined feeding operation” existed on this site on January 1, 2002. A 1995
photo shows the majority of the dairy CFO facilities the same as they exist today, with the
exception of the two additions to the west end of the main dairy barn. A 1996 municipal
development permit also suggests there was already a dairy there at that time.

4.2

CFO footprint and structures

Based on the evidence set out above and attached as Appendices, I have concluded that on
January 1, 2002, this CFO consisted of the following manure storage facilities and manure
collection areas:
1.
2.
3.
4.
5.

Original Dairy barn
Silage pit
Outside pens with shelters
Hay storages
Earthen liquid manure storage

Based on my December 21, 2020 site inspection, the structure of the free stall barn, both inside
and outside appeared to be dated and no new or modified construction could be identified. The
construction was also uniformed and built from the same type of materials and design
throughout. This included the structure of the building itself along with the concrete alleys and
dairy cow stalls. Therefore I conclude it is the same size and type that existed on January 1,
2002.

4.3

Livestock capacity and livestock type

To determine the capacity of the livestock housing facilities that existed around on January 1,
2002, I consulted standards from Technical Guideline Agdex 096-81: Calculator for Determining
Livestock Capacity of Operations as They Existed on January 1, 2002. During NRCB Approval
Officer Joe Sonnenberg’s site visit on March 3, 2021, he informed me he counted 160 free
stalls in the dairy barn. It is reasonable to conclude, in the absence of any contrary evidence,
that the dairy barn contained the same number of stalls on January 1, 2002 as it did during Mr.
Sonnenberg’s and my site visits. That takes into account the extension to the dairy barn in 1995.
It is also reasonable to conclude that the pens were used historically to house dry cows and
replacement stock (heifers and calves) that are associated with the dairy as they were during
my site inspection.
As per Agdex 096-81, the following calculation indicates the potential capacity for milking cows
in HillTop Dairy’s free stall dairy barn:
Number of stalls x 1.2 stalls per animal = Animal numbers
160 stalls x 1.2 milking cows = 192 milking cows
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HillTop Dairy’s free stall dairy barn has the capacity to house 192 milking cows. Additionally,
based on air photo review, in 2002 the CFO also had existing facilities to house the associated
dries and replacements. Based on these findings, the applicant’s claimed livestock numbers of
180 milking cows (plus associated dries and replacements) is reasonable.

4.4

Directly affected parties

The directly affected parties in this deemed permit determination are:
1.
2.

4.5

The applicant, HillTop Dairy Ltd.; and
M.D. of Willow Creek

Status of the deemed permit today

While a grandfathering determination is limited to a point in time – January 1, 2002 – the NRCB
also takes this opportunity to assess the validity or status of a deemed permit, today. In other
words, for a permit that is deemed under AOPA, does that same permit exist with the same
terms in 2021? This assessment may be useful to provide certainty to prospective buyers,
sellers or lenders; regulators (such as the NRCB); and the owner and operator of the CFO.
In a decision concerning a grandfathered (deemed) permit determination (RFR 2020-04 Stant
Enterprises Ltd. at pg 4), the NRCB Board implied that where 18 years have passed since the
time window used in a grandfathering, it may be appropriate to evaluate a question of
abandonment. If a facility were abandoned, that might invalidate its deemed permit today.
Through review of photos dated 1995 (Appendix “C”), Hexagon Valtus imagery for 2002 and
2009 (Appendix “F” & “G”), 2020 imagery (Appendix “E”), 2021 Google Earth imagery (Appendix
“H”), as well as speaking with the Van Hierdens, and my site inspection, it is apparent there
were no changes to the footprint of the CFO, and the dairy has been in continuous operation
since AOPA came into effect on January 1, 2002. The CFO has not been abandoned since its
deemed permit in 2002.
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5.0

Conclusion

Having reviewed all the evidence listed above, I have determined that under section 18.1 of
AOPA, that Conrad and Rhonda Van Hierden of HillTop Dairy Ltd. CFO has a grandfathered
registration under AOPA with a capacity of 180 milking cows (plus associated dries and
replacements).
I have determined the CFO has not been abandoned and that the deemed permit under AOPA
is still valid. The Conrad and Rhonda Van Hierden of HillTop Dairy Ltd. are reminded that any
future construction, or increase in livestock capacity at the CFO, will require a permit under the
AOPA.
Please note that, under section 18.1(4) of AOPA, the terms and conditions of the municipal
development permit #28-96 continue to apply.
The directly affected parties of this decision are: Conrad and Rhonda Van Hierden of HillTop
Dairy Ltd. and the M.D. Willow Creek.

August 6, 2021

___________________________
Kevin Seward
Inspector – Natural Resources Conservation Board
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6.0

Appendices

A.

Development Permit #28-96 issued by the M.D. of Willow Creek on April 12, 1996

B.

Letter from Van Hierdens to NRCB dated November 10, 2020

C.

Photo of operation from 1995 (supplied by the Van Hierdens)

D.

Photo of operation from 2013 (supplied by the Van Hierdens)

E.

Photo of operation from 2020 (supplied by the Van Hierdens)

F.

Hexagon Vaults imagery for 2002

G.

Hexagon Vaults imagery for 2009

H.

Google Earth imagery for 2021
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Appendix A

Appendix B
Hill Top Dairy Ltd

Fort Macleod, AB TOL 0Z0

November 10, 2020

NRCB - Attention Andy Cummings
Director Field Services
#100 5401 1% Ave S

Lethbridge AB T1J 4V6
andy.cumming@nrcb.ca

NRCB Registration

* HILLTOP DAIRY LTD*

HillTop Dairy would like to apply for a grandfather of NRCB registration for our Dairy which we
built in 1981.

We extended the dairy barn length and herd size in 1995 when we moved from

100 cows to 180.

We have done some improvements in the past 15 years to assist with cow comfort, and space

management. In 2015 we took down the original milk tank room and renovated this into a new

equipment room, office and cow maturity area. We do not intend to increase the number of
cows

we

house. in

2019

we build

a

tent

building

to

move

our calving

areas

for

our

fresh

cows

closer to the milking area. Quota has been managed with improved genetics and cow comfort
to

match

the

production

needed.

!n

1981

when

we started

with

100

cows,

we

also

kept

60-90

beef cows. Today we do not keep any beef cow/calf at this location.

Recently it has been brought to my attention that we are not registered with the NRCB which
has brought me to writing this letter.

Previous to us owning this farm there was also a dairy in early

and hogs in 1970-1980.

We are wondering what we need to do to bring our farm HillTop Dairy Ltd up to date with NRCB

regulations and registrations. Attached to this letter are some pictures of the farm and barn
area.

Conrad and Rhonda Van Hierden

Appendix C

Appendix D

Appendix E

Appendix F

Appendix G
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